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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

OF THE

COUNTY OF GEORGETOWN FIFTEENTH JUDICIAL CIRCUIT

ALL SAINTS PARISH, WACCAMAW, a
South Carolina Non-profit Corporation; D.
CLINCH HEYWARD, Warden for All Saints
Parish, Waccamaw; W. RUSSELL
CAMPBELL, Warden for All Saints Parish,
Waccamaw; MARTHA M. LACHICOTTE,
ANN USHER MERCER, VANDELL
ARRINGTON, and RIVES KELLY,
Individually and as Representatives of the
Inhabitants of the Waccamaw Neck Region of
Georgetown County; and EVELYN
LABRUCE, Individually and as a
Descendant of George Pawley;

C/A No. 2000-CP-22-0720

Of whom W. RUSSELL CAMPBELL, in his
capacity as Senior Warden of All Saints
Church, is also a Defendant by way of
Counterclaim,

Plaintiffs,

vs. MODIFIED BENCH ORDER *
THE PROTESTANT EPISCOPAL
CHURCH IN THE DIOCESE OF SOUTH
CAROLINA; THE EPISCOPAL CHURCH,
a/k/a The Protestant Episcopal Church in the
United States of America; MARK
SANFORD, in his official capacity as The
Governor of the State of South Carolina; and
JOHN and JANE DOE, as descendants to
George Pawley and William Poole,

Defendants; and

GUERRY GREEN, on behalf of All Saints
Parish, Waccamaw, and in his capacity as
Senior Warden of the same; CARL SHORT,
on behalf of All Saints Parish, Waccamaw,
and in his capacity as Junior Warden of the
same; and GEORGE TOWNSEND, JAMES
CHAPMAN, and EDWARD MILLS, on
behalf of All Saints Parish, Waccamaw, and
in their capacities as Members of the Vestry

C/A No. 2005-CP-22-0068
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of the same; THE PROTESTANT
EPISCOPAL CHURCH IN THE DIOCESE
OF SOUTH CAROLINA and THE RIGHT
REVEREND EDWARD L. SALMON, JR.,
in his capacity as Bishop of the Protestant
Episcopal Church in the Diocese of South
Carolina,

Plaintiffs by way of Counterclaim,

VS.

W. RUSSELL CAMPBELL, in his capacity
as Senior Warden of All Saints Church; D.
CLINCH HEYWARD, in his capacity as
Junior Warden of All Saints Church;
DONALD ALFORD, BUTLER F.
DARGAN, DIANE DEBLOCK, ROBERT L.
JONES, A H. (DOC) LACHICOTTE,
DAVID LANE, LOU L. PAQUETTE,
HUGH PATRICK, and DANIEL W.
STACY, in their capacity as Vestry Members
of All Saints Church; DAVID E.
GRABEMAN, in his capacity as Treasurer of
All Saints Church; ALL SAINTS CHURCH,
an unincorporated association; ALL SAINTS
CHURCH , WACCAMAW, INC,, a South
Carolina Non-profit Corporation; THE
HONORABLE HENRY MCMASTER, in his
capacity as Attorney General for the State of
South Carolina; THE HONORABLE MARK
HAMMOND, in his capacity as Secretary of
State for the State of South Carolina; and
JOHN and JANE DOE, as Unknown
Descendants of George Pawley,

Defendants by way of Counterclaim; and
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In Re: All Saints Parish, Waccamaw, a South )
Carolina Non-profit Religious Corporation. )

THE COURT: Ladies and gentlemen, this Court recognizes fully that the origin
of this legal dispute arose out of theological differences. Those differences have spilled

over into the courts, and we have been called upon now to decide certain issues.
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This Court does not, and it cannot, decide theological disputes. We cannot under
our Constitution address those ecclesiastical differences. They will continue to exist,
unfortunately, long after the Courts in this case have had their final say. And so this
ruling does not address those matters of theology that divide you. This ruling is not
based on religious principles or theology. It is based on the law as my finite mind
understands it. And so this decision must not be interpreted as an endorsement or a
criticism of the matters of faith that divide you.

Moreover, this case involves a complex intertwining of secular law which this
Court has the authority to decide, ecclesiastical law into which I may not intrude, as well
as a complex mixture of factual and legal disputes. And I have resolved to decide these
issues as matters of law, applying the principles of Rule 50 of the South Carolina Rules
of Civil Procedure and taking the factual evidence on each case in the light most
favorable to the non-moving party. Having done that, I find that the evidence yields only
one inference as a matter of law.

I
1. As to case number 2000-CP-22-720, I find the Trust Deed of 1745 created a
charitable trust, which, under our law, is entitled to peculiar favor in the law, and Courts
are therefore instructed to construe them, if possible, to carry out the general intention of
the Settlor.
2. I further find that the trust did not execute under the Statute of Uses for the
following reasons. In the first place, there is no beneficiary capable of taking title. “The
inhabitants of the Waccamaw Neck,” the named primary beneficiaries of the deed, are an
amorphous, constantly changing group—precisely the kind of group that most charitable
trusts are designed to benefit. Secondly, other jurisdictions have held that charitable

trusts should not be executed by the Sta Uses because they are often designed to




benefit certain classes of people in perpetuity, as in this case “forever in trust.” Next, the
trust continues to have an active purpose according to its terms, “for the use of a chapel
or church for divine worship of the Church of England established by law.” The
purposes are not satisfied by the completion of the initial building. An examination of
the property today would reveal that the building has been on-going since this time, and
the property must be maintained and protected in accordance with the trust, “forever in
trust.”

3. I further find that the disestablishment of the Church of England as a state
religion in the United States does not act to defeat the trust. And here the Doctrine of
Equitable Deviation should be applied by the Probate Court to carry out the intention of
the Settlor in accordance with our law. The Attorney General of the State of South
Carolina has also made this request, asking this Court to apply equitable principles to see
that the charitable trust does not fail. And so the Probate Court below will determine the
issues of Equitable Deviation in that regard. At this juncture I acknowledge that the
jurisdictional limitation of this Court regarding trusts and the Probate Court’s
Jurisdictional limitations regarding trusts are different. This Court has concurrent
jurisdiction only to determine the existence or the nonexistence of a trust. S. C. Code
Ann. § 62-7-210(c). The Probate Court, on the other hand, has the exclusive jurisdiction
to appoint the trustees to take the place of those original trustees and to determine the
primary and incidental beneficiaries of the trust, and to deal with other matters regarding
the trust itself.

4, I further find that the Parish has not been dormant and, therefore, that the 1820
and 1879 Acts which, in effect, provided for the escheatment of dormant, inactive parish
property to the Diocese or an organization created by it, do not come into play. The

evidence is that the parish was active fro% its inception. At the very least, there’s no
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evidence that it was not. Therefore, the 1903 deed from the Diocese to the Parish does
not act to divest the trustees of the title to the property. There is no deed into the Diocese
in the first place, and, as I’ve just stated, no operation of law created title in the Diocese.
5. I further find that there has been no repudiation of the trust by the Parish. The
evidence to the contrary, that the property has always been used for the inhabitants of the
Waccamaw Neck for religious purposes, for some arm of the Episcopal Church, is in
accord with the terms of the trust. The single isolated lease of a parcel of the property
located within the parish property does not act to repudiate the trust. Neither does the
mortgaging of the property over a period of years act to repudiate the trust, since the
evidence is that the funds obtained from the mortgages went back into the improvements
of the property being used for religious purposes. Having determined that there has been
no repudiation of the trust, no adverse possession lies because there has been no hostile
use of the property. Indeed, the use of the property has been consistent with the terms of
the trust.
6. I have distinguished the Pawlet’ cited from the Statute of Uses portion of the
Diocese’s brief. There the question was whether or not the Church of England was a
corporation capable of taking title to a glebe. In this particular case the Church of
England was at best incidental beneficiary. It was not deeded title to the property that
was in the Trust Deed.
7. I have considered Mr. Hines’ arguments about the custom of the day and the
treatment of trust property by others associated with these various trustees and settlors.
However, in order to make the assumptions that I would have to make in order to reach

the conclusion sought by the Diocese in that regard, I would have to disregard the

! Town of Pawlet v. Clark, 13 U.S. 292 (1815).



peculiar favor in which these Courts are instructed to handle trusts, especially charitable
trusts.
8. I’ve addressed the adverse possession claim of the Diocese a moment ago. The
same rationale applies to the other “lapse” theories of the Diocese and the National
Church. The parish’s use of the property has been in accord with the terms of the trust. |
It has not been adverse or hostile to it. The indebtedness secured by the trust property
might, perhaps, be prejudicial to the trust, unless, as here, the monies obtained from those
mortgages were used to improve the trust property. In fact, what that mortgage money
did was enhance its value and usefulness for the trust purposes. The Pendarvis case,’
cited as a basis for the stale claims argument, is factually distinguishable. There the
property involved in the Pendarvis trust was obviously used for purposes which were
antithetical to the trust purposes themselves. That trust property was subdivided and sold
for profit without regard to the provisions of the Trust Deed.
9. I therefore find that trust created by the deed of 1745 is viable and that John Doe,
as the legal heir of George Pawley, is the owner of the property and fee simple, subject to
the terms of the trust and for the use and benefit for the principal and incidental
beneficiaries of the trust as determined by the Probate Court, the only Court of competent
jurisdiction to do so. Inote here that the rights of no one in this room have been
impinged upon necessarily by this ruling. The rights of the Diocese, the National
Church, or either parish are yet to be determined by a Court of competent jurisdiction.

It

10. As to case 2005-CP-22-0068, this case involves a decision which treads even

more gingerly against the boundaries of ecclesiastical law. The Episcopal Church in the

United States of America is an hierarchical church. And All Saints Waccamaw Parish

2 presbyterian Church of James Island v. Pendarvi 227 8.C. 50, 86 S.E.2d 740 (1955).
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was a part of that union undeniably before January 8th of 2004. Ms. Golding asserts in
her argument that prior to that date All Saints was a secular church for property purposes
and a hierarchical church for matters of worship and other ecclesiastical matters. Our
“Supreme Court has been confronted with a similar request to recognize such a dichotomy
in the past and has declined to do so. The case of Adickes v. Adkins, 264 S.C. 394,215
S.E.2d 442 (1975), is instructive and the facts in that case are, in many ways, parallel to
the case before us today. That case involved the division of a church, the First
Presbyterian Church of Rock Hill. Iread certain parts of the facts today because you will
be able to see certain similarities and I will note certain distinctions between that case and
the case at hand.

11. “Prior to July 1, 1973, the entire membership of the First Presbyterian Church of
Rock Hill (an eleemosynary corporation),” just as All Saints is, “was an integral part of”
the national Presbyterian church—the Presbyterian Church in the United States—just as
All Saints was with the Diocese of South Carolina and the National Church. Adickes,
264 S.C. at 398, 215 S.E.2d at 442.

“On July 1, 1973 certain members of the congregation of the First Presbyterian
Church of Rock Hill, being dissatisfied with the Presbyterian Church in the United States,
proposed a resolution which was adopted by a vote of 295 in favor and 87 against. That
resolution recited that the congregation wished to free itself of its present denominational
affiliation and concluded by resolving that ‘it do withdraw from the Presbytery of Bethel
and the Presbyterian Church in the United States and by doing so does severe itself and
its properties from all relationship with said bodies.”” Id. at 398, 215 S.E.2d at 442-43.
12. And on that same date the members sent a note to the stated clerk of the
Presbytery, advising the Presbytery that the First Presbyterian Church had severed its

relationship with the Presbytery and the I%lational Church. And also on that same day, the
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same members addressed another communication to the stated clerk notifying that the
church had united with another Presbytery, a part of another denomination. “On July 7
[six days later] a committee of members who remained loyal to church (the 87)
communicated with the Bethel Presbytery, expressing their loyalty to the denomination
and to the Presbytery. Subsequently, the Bethel Presbytery recognized the loyal group as
the First Presbyterian Church of Rock Hill [much like the Bishop’s appointing a vestry in
this particular case for All Saints]. Thereafter, Bethel Presbytery notified the majority
group (the 295) that they no longer possessed any right or authority pertaining to First
Presbyterian Church of Rock Hill. The majority group was further directed to turn over
to the Judicial Commission of the Bethel Presbytery all evidence of ownership of church
property, real and personal, along with church files and records.” Id. at 398-99, 215
S.E.2d at 443. (I note for purposes of clarity in this particular case I am talking only
about personal property. I’ve already dealt with the real property of the church in Part I of
this order.)
13.  The plaintiffs in Adickes alleged that they were members and officers of the First
Presbyterian Church of Rock Hill and they represented those who were loyal and
remained subject to jurisdiction the Presbytery of Bethel and the Presbyterian Church.
They spoke for the minority. The defendants were representatives of a class of elders and
deacons and members purporting to be the First Presbyterian Church of Rock Hill and
they were the majority. Those who approved the resolution referred to above had
“seceded” in the eyes of the Court. Id. at 399, 215 S.E.2d at 443 (paraphrasing).

“That church as it existed prior to July 1, 1973, owned real estate and personal
property consisting, among other things, of funds in various banking institutions. Since

its inception First Presbyterian Church of Rock Hill had been a member church of the
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Presbyterian Church in the United States (a parent organization), and of the Bethel
Presbytery (an organization of several local Presbyterian Churches).” Id.

14.  Clearly an analogy exists in this case in the relationship between the National
Church and the Diocese and the local Parish, to the relationship of the Presbyterian
Church in the United States, Bethel Presbytery and The First Presbyterian Church of
Rock Hill.

15.  The plaintiffs (the “loyal” minority) were asking the Court in that case to “hold
(1) that they and the class they represent, are, and do compromise, the First Presbyterian
Church of Rock Hill, and (2) that they are entitled to full and exclusive possession of the
real and personal property and investments accounts of such church, and (3) that the
defendants, who have renounced all allegiance to the Bethel Presbytery and the
Presbyterian Church in the United States, be required to vacate such property” and not be
allowed to come back on the property. Id. at 399-400, 215 S.E.2d at 443.

“The defendants admit that the purpose of their resolution of July 1, 1973 was to
sever their connection with Bethel Presbytery and the Presbyterian Church in the United
States. It is their contention that they, being the majority, are entitled to take over and
control the properties.” Id. at 400, 215 S.E.2d at 443. (I note that these defendants do not
claim that, because they are the majority, they’re entitled to take over the property. They
draw another distinction based on a legal matter which I will address in a moment.)

16. And, so, the basic question before the Adickes Court was which of these two
competing groups comprised the First Presbyterian Church of Rock Hill, the exact same
question, in a different context, that confronts this Court today.

17. The Supreme Court in Adickes quoted the case of Bramlett vs. Young, 229 S.C.
519, 93 S.E.2d 873 (1956), which had established the law up until that point. As a matter

of fact the majority group in Adickes was given permission to argue against precedent.
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